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stances on each vhn.ﬂ»o.-nbn case, considered in light of theé’ lan-
guage and @bjects of the pertinent statite or constitutional provi-
sion involved. 36 Am, Jur.2d, Foreign oonuowu«»mum.. §317 (1984).

As a general vxovon»nnosﬂﬂctofﬁ. subject to suchmodifications &&
may be  necessary in view of’ the ggﬁ! of particular .u..nﬂdﬁ.wo

. , it 48 recognized that n foreign corporgtion iy "doing,"
"transacting,® "engaging in," or Ycarrying -on" bus : 3 |
cular state or country when it has éntered the wntro.. by - agents W

and is there through.such Daosdi engaged in nunﬂ«ﬁ#c.., on’ and trans-
acting some substantial part of wnu ordinary or ﬂﬁaol%n. business;
The, business activity is ‘deemed 'to be usually. contisfiigis in; thig

sense that it may, be distinguished from merely casubl
oonwnwosww transaction and umo.._.ndon wnﬂn. 1d. at ..mw.wq..

There is no aﬂcuﬁ.o:. on no:num. ﬁ?nd under th
definition a foreign company is engaged in business in a stae or
¢ lant., or 1like
ch. 1t Gperates its n:nnoa~w< ‘ot prdinary busi-
E e concerns whether there. are any cir-
#hies ‘that do rot . actually maintain a
4An a g ate or no::nns ’ parely trade E.ﬁr
state or country, never are m:awuwa

location,

-lonsuy,., Assembly-
:.w aos:.w:..wa at - the aawm:

nOn lows:

u -have »zﬂﬂoazooa wtﬂ»twwnnbm.
. would .require the .'diveptiin
mehts Gf the State %&1 o and. &
o Ay m_»:na. which ‘are. .diyectly or indirec
"7 ‘kinked to the South A: x4 ¥an

; Auxlmb,onu. \

PRQ ve of ‘South
3. ﬁ%wﬂw.z ton wedd
' of. ‘the aoﬁwﬁ.;oﬂﬁ




-3 -

The United States corporations have come
to dominate the sectors of the South African
economy most vital to its health and growth,
and most strategic when considering the coun-
try's vulnerability: petroleum, computers and
high technology, mining, and heavy engineer-
ing .... -

. There are approximately 6,350 companies
listed on the major exchanges in this country,
of that number, less than 200 do business with
South Africa, and these companies are apt to
be heavy industrial or mature companies whose
future growth rate might be lower than smaller
companies.. (Emphasis added).

(July 10, 1985 Hearing, pp. 14-15). Assemblyman Brown's references

to businesses which are involved in South Africa, to businesses
which have investments there, and to businesses which dominate
key sectors of its economy, indicate that the concern of the legis-
lature was with companies that maintained some sort of physical
presence or operation in that country. This view is supported by
the following written statement submitted to the. ‘ﬁo.as»nnoo by 8
co-sponsor of <the U:p Assemblyman Eugene Hroavuwsu

..., Many. on " South Africa's : Ununr wonmun.n
believe that foreign »sconavu.o n-..ocu.n E&éw '

‘In the United mannou w.s._nuu.»n B_ﬁ private
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*.'

Africa nwﬁ aoﬁ.nnnuo operatis 11 thers; i siggenting that the aoav%u‘.

nies in'aiihd:iare those .th Had éa«@ vﬁ&uo»ﬁa :dn mo:nr Aerd
wn ‘the ﬁﬁnm w&.noo., N PW.. N a5 :

Anyestimate b i
“woilld be effeoted by, the. Yivestit &oﬁ_ﬁuﬂ&m
survey . undert, urxon by, th usmo

Inc., (IRHC), & non-profitow ¥
‘tient of - ‘foreign,, gompani QV ?n.nmn stithEs there arsaps
proximately 200 companies:y pn& ar n»«wnﬂ@ Gwn: aesdts in South
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which does own assets in South Africa. There 1s no indication that
Assemblyman Brown based his estimate on this survey, but it is
clear as a matter of common wﬂot_.o&no there are far more than 200
monopns companies in the to%».» vhich, nnnao t»g entities lscated
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inside of South Africa. This would lead one to assume that
Assemblyman Brown viewed the ..uru.sno. "any company engaged in busi-
ness with or in South Africa," to exclude trading transactions by a
foreign company, where no physical presence or operation is main-
tained by it in South Africa.

, .

Furthermore, in a closely analogous context, the New
Jersey Supreme Court has interpreted the phrase, "transact business
in New Jersey," in New Jersey's corporate qualification law, as not
applying to foreign corporations that merely sold goods from out-
side the state to a New Jersey citizen, even if the sale was moli-
cited by the corporation's New Jersey sales agent, where the sale
was subject to final acceptance by the foreign corporation. Mate-
rial Research Corp. v. Metron, supra, at 79.

Moreover, if the phrase, "engaged in business .....ﬁ.:

South Africa,” were u:no:nou to cover that kind of trading trans-
action, the additional ﬂw&-»v»ﬁ»o: in the law on engaging in busi-
ness with the Republic of’ Bouth Africa would have been unnecessary.
The former Vn.or»v»n»os toswa hive been broad enough to cover the
latter transaction. Wn E&.o;sw»a that the raa»n_.ywcno is not
presumed to - enact tcﬂ Ffluous’ statutory vn.o<»u»o=u. .fo& =¥,
.Skyline Cabana Club, $4:M.J.' 850 (1969). The fact ,gha ’ A..ron»..ur
Tature felt it necessdty ‘to .add the prohibition on

with the Republic of Heitth Africa must be .mo:unﬂcon -
tive of its intent to no&.nn:o the. ph uuo?w M&ﬂ nt v:-»aonu.
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corporation through intermediaries over whom they exercise effec-
tive control can be just as vital to the economy of South Africa as
that generated by iforeign corporations maintaining a presence there
in their own name or capacity. Accordingly, it must be assumed the
Legislature intended to proscribe investment in companies that
operate mno% only directly in South Africa, but also through the
vehicie oi intermediaries over whom they exercise effective con-
trol.

The Division should adopt regulations which establish
criter’s as guidance to determine whether effective control is
peing exercised in individual instances. For example, as part of
an inguiry as to whether an issuer has a disqualifying relaticnship
to an agent, franchisee or distributor in South Africa, it would be
important to know whether it has the centractual power to exercise
«giscretion as to any of the following. matzers: (1) the price of
ooomm sold to third parties; (2) the psyment tarms; (3) the accep-

ice of orders; (4) the récall .of products; (5) the settlement of
K-k Luu:ﬂou over the quality or a:n:nuﬁ% »pf gcods delivered; cr (6)
=tlia nature ol promotional or nn<¢5n»nu=a campaigne. Iu additign,
eh. abilfty to share in the profits. .of ks hﬂﬂo*&ouu-n»oP would e
fhdicutive of control. An affirm \tive answer as to any of thége
&:onn»o% would more likely than not support .a determination that
ﬁ-u noyﬁ%ﬁo: is transacting U;n»:,aza An’ uost Africa.* :
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“n the case of..Cojifrolled jntermediariez, it is
nenunu_azf&, #o &.e.oun»ﬁcno _.!._ app 8, to. foreign, corporriions -thét,
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South Africa through their own corporate identities, but instead
carry out their business purposes through the medium of subsidi-
aries or affiliates. Since the reality is that many, if not most,
foreign corporate entities operate in South Africa in the latter
fashion, and keeping in mind the remedial nature of the statute, it
is concluded that the term, "company," in, the phrase, "company
engaged in business ...," must be read liberally to include any
subsidiary or affiliate of a corporate issuer.

By the same token, the word “company" must be read to
include any issuer which is itself a subsidiary or affiliate of a
parent company engaged in business in South Africa. This situation
is of importance to the Division because it invests a significant
amount of money in short-term debt securities of finance companies
that are subsidiaries of parents engaged in business in South
Africa. The finance companies themselves operate only domestical-
ly. However, any investment in a subsidiary plainly benefits a
parent company.- -It would equally defeat the salutary purpose of
the legislation if pension and annuity funds were to be indirectly
"invested in companies engaged in business in South frica through
-subsidiaries or affiliated companies rather than directly rw—nocor a
m,uugno parext: noﬂaonnno n:ﬁﬁé. :

dw ws

The Un<uu»o= has also asked whether it would be per-

" missible to gwu. ‘on the fiadings of the IRKC as to which companies

are engaged i business in South Africa. Absent express statutory
-znsn.n»uanwo:. an’ Administrative agency is not empowered o dele-
gate discretionary duties to outside parties. >Uuu.unvnuos of North
Jersey District Water Supply Commissicn, 175 N.J. Super. 'i567 (App.
Div. 1980). The legislation provides no w:ﬁroﬁpﬂs for ‘the. delega-
tion of any ‘discretionsry duties relating to its implementation.
Although the canvassing or. surveying of companies involves, to a
certain extent, a fairly a.nn&nf.»ﬁaw or ministérial tebk, the in%ter~
pretation of the data received still n.on:u.n.aa some &.unuaanurn% or
interpretative judgment on ‘the part of the party u.wn:wn:_u the.
information. Therefore;  the Divisic :
itself whether a

or in the Repub):

dccordance wi 5 Mmﬁ regula~-
tions establishing nnﬁ—a-ﬂnu ‘and nn»non»u. The iost 'practical and
effective procedure .would Uo to: prebare a a:ounwo:q—w»na embodying

the guidelineg . apt ished" g e Diyision and to send prie no each
issuer in:which e’ U»<ww»oskﬁn‘ noanosvanwvo investment. * ‘This
kocHa be . .accompariipgd by a notfed to onnv* such compaiff sghat the
»058:..0 u «o nwnounn»: o~uaw6»~»¢< for in-
vastment undst % wochuw Ancnnro? afm& ‘the failure to.
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that the company is in fact engaged in business with or in the
Republic of South Africa.*

You have also asked whether the legislation applies to
investments of the New Jersey Cash Management Fund. That fund,
(the "CME"), is a common trust fund maintained by the Division of
Investment in which are deposited surplus monies of the State,
municipalities and local agencies, and also pension and annuity
monies. These monies are then invested by the Division in certifi-
cates of deposit, commercial paper and other short-term debt secur-
ities. As provided in the regulations of the State Investment
Council, the depositors in the CMF essentially share in the gains
and losses resulting from the investments on a pro rata basis.
Since the legislation is applicable to all assets of the pension
and annuity funds and the CMF is an asset of pension funds to the
extent of their proportional share therein, it is clear that the
CME is subject to the divestiture law as long as the pension and
annuity funds continue to own shares therein. Application of the
statute to the CMF, however, would cease were the Division to
withdraw the pension and annuity funds from the CMF and establish a
similar common fund strictly applicable to them, one that would
have a South African-free portfolio.

Another question raised is whether the Division is pro-
hibited from entering into repurchase agreements. with dealers and
banks, if such companies are engaged in busineas in South Africa.
The legislation prohibits the Division from investing pension .and.
annuity funds in ".,.. the stocks, securities or other obliga-
"tions..." of any company engaged in business in South Africa.
Repurchase agreements ("repos") are written agreements entered into
between dealers or banks, on the one hand, and investors, on the
other, whereby the former sell to the investors securities of third
partiea, consisting usually of government obligations or certifi-
cates of deposit, and promise to buy them back within a stated
period of time at a premium.  There are two basic types of repos:
‘wholesale repos and retail .repos. moo Note, Lifting the Cloud of
Uncertainly Over the Repos Markat: - Characterization of Repos as
Separate Purchases and Sales of’ moncnnnu_.oo. 37 Vand L. Rev. 401,
403-407 (1984). The former are; ﬂuﬂunnww% short-term “contracts to
sell and repurchase Hnnuotno:oansnn»on oo<on~§o=n securities.
These repos are entered »:no by Euo m«ononnwewauoudo to carry out
Bononnn< policies or by aocagan t' . ge

* This is not to say, votwcon. ﬁ-un vmﬁ*nmo?,.!& not no:u»hon.
the IRRC findings. - Ths!
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short term funds. Id. at 40S. Retail frepos are usually longer
term contracts to sell government securities or certificates of
deposit and are usually entered into by depository institutions.
Ibid. Wholesale repos are sold to sophisticated investors, whereas
retail repos are often mass-marketed to smaller investors having
varying levels of sophistication and expertise. Ibid.

While repos certainly represent contractual obligations
of the dealer or bank, we do not read the phrase "... or other
obligations," to mean any contractual or legal obligation of a
party with whom the Division may deal. The legislation specifical-
ly bars jinvestments by the Division, not any and all contracts
entered into by it with companies doing business in South Africa.
Indeed, on signing the bill, Governor Kean recommended that execu-
tive action now be considered restricting state contracts with
vendors that engage in business in South Africa, making it clear
that he did not intend it to encompass such normal contractual
obligations between the State and outside parties. It is also an
axiom of statutory construction that in the construction of a
statute in which special language is followed by general language, .
the special language is, under the doctrine of ejusdem generis,
definitive of the general language, and the general words are not
to be construed in their widest sense, but are meant to apply only
to things of the same general kind of class as those uvma nwon:.w
mentioned. Atlantic City Transportation Co. v. :npnr R T ONJJ.
Supe i 262 (App. Div. 1950). Thus, the phrase, "or ogow ‘obliga«
tion," must be read to apply only to the same general E—:a of ‘class
as those B onpnwo-:ﬁ ,in.—n»o:!..- i1.e. stocks and securitied. =Tt
refers to “bonds", "hotes" ss_n ‘other »:nnncaosan uoa»ﬁ-oa and used
to raise capital non a corporation. .

The term aoncn»n»au.a a aono.n»n Ohth:Um ipd%?
"stocks," is itself a nﬂﬂn»an.. is generally def{néd -as

rt

enterprise, with the profi ks to come solely nnb?ﬂ.kﬁ &
others. 69 Am., Jur.2d curities Regulation,. §¥%L Mw.m.u
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malitiv
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represent. instead a . -
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revealed no subseguent judicial decision invalidating these inter-
pretations of repos by the SEC. You are advised that, unless the
SEC should recharacterize repos as securities, or the federal
courts should construe them as securities, their purchase by the
Division would not '‘be barred, provided the issuers of the under-
lying securities are not themselves engaged in business in South
Africa.*

In a related question, you have alsc asked whether the
Division may invest in an option or futures contract involving a
'"market basket" of stocks selected from among the Standard and Poor
100 list of issuers. Suffice it to may that, to the extent the
basket contains the stocks of companies engaged in business in
South Africa or trading with the Government, the investment would
be prohibited.

L In regard to banks, the prolibitory provision of the
legislation, provides that the Division may not invest pension and
apnuity monies in " ... any bank or financial institution which
directiy or <~hrough a subsidiary has outstanding loans to the
Renubiic of South Africa or its instrumentalities ..." The Divi~
.rion has inquired as to whether it is prohibited Zrom investing in
a.bank that mey have had an outstanding loan to the Republic of
South Africa at the time of enactment of the legislation, but no
. longer .does. It also zsks whether & company which was engaged in
.bysiness.in South Africa at the timsz ~f ena twment, but ceased such
.biisiness there. is subject to the divestityzé law.

o To conclude that the prohjkf'tiénm wouid continue to apply,
regardless of future actions of a bank or company, would mean that,
1 ODEA. REAkib) ted, ian. invesument ir a bank would remain prohibited.
The, soeryperreeetos’ the legisiation, though, ig to induce banks and
copranies,. ta {w..nra.w.ut from’ South Affica. IL & company is forever
barred frow eligibility for investment :
S pcaner i The ‘only reasonable conktfug:
that, if. a b

¥ the levyislation ia

‘Business there, -th
ies and Sther obiigw
..A.w.&o o¥ the pon»mv.méﬂﬂ

v . B s
by

nEéd out that some bankco

. rities! he; bl

re would of course be no -

ns to the KRepiblic ‘of:

,, Republic of " South’

‘in.‘that coumntry, prohibi}
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Africa but, that, in some cases, it is impossible to retire the
debt, short of writing it off. The question asked is whether the
Division is prohibited from investing in such banks, despite their
good intentions. Although disqualification of such banks may
arguably defeat an aspect of the legislative purpose insofar as it
may encourage banks seeking investment of our pension monies to
write off the debt owed by the South African government, thereby
helping it, the language used here by the Legislature is plain and
unambiguous. Hence, no interpretative process is necessary, nor is
the legislative wisdom in structuring a strict rule open to debate.
Accordingly, it must be concluded that the intent of the Legisla-
ture was to impose the disqualification regardless of the good
faith efforts of certain banks to alter lending practices as long
as loans to the government remain outstanding.

It has been suggested that a conflict exists between two
clauses in the prohibitory provision of the legislation in respect
to banks, since the provision specifically bars investment in banks
having outstanding loans to the Republic of South Africa, and alsgo .
bars investment in any company engaged in business with or :.» the
Republic of South Africa. The question that arises is whetler a
bank tha*, does ot hsve outstanding loans to the Republic of South
Africa, but has a branch office in South Africa from which J.cans
are made to South African companies ~- and, hence, 'z engaged in
business therc--is subject to this law. In our wvizw. no such

.irreconcilable conflict exists. As in the case of non-bank com-

mercial enterprises, a two part test exists. Those which meraly
trade their products in South Africa without being engaged in
business there directly or through subsidiarics, affiliates or
intermediates are outside the reach of the statute. Irrespective
of whether they have a presence within South Africa, thosa doing
business with or trading with the South African government triggers
the divestiture act's provisions and its attendant disabilities.
The zame is true with respect to banks. That is the geners) statu-
tery scheme, and while ‘arguably . Sthere may have bezr nmo néed ko
include the specific bank investhtit: clause at all -- since banks'
making loans to the government of: South Africa are doiny business
with it within any reasonable dafinition of that phiras - and so
would be subsumed in the broader prohiBition -- the fmee tha® it
wes 50 included dpes nat warrant the inference that “he Legislature
meant to otherwise’ reliave. bankg .0f .the divestiture act's reach.
Indeed, it would be " 4romalous’ 6 suggest that the Legislature
intended to draw"a distincfion ,bétween: banks havine outstanding
loans with thie: Republic  6f. Scuth+Africa, ‘and those doing business
in \ g, intéstment in the former, but ellowing
ifivestient- in the 'latdety Civen tné 'breadth of the legiszlative

- object -- to encouragz rétreat by.wompanies essential to the econ-

omy of South. Africa.and thus encoirage. it to alter its vays -~
exemption of banks, save where they loaned monies directly to the
South African government, would deprive the ‘statute of much of its
economic threat.” Consequently, investment in banks engaged in
business in .South MAfrica, (as defined infra), *1g4 prohibited, as

‘




well as investment in banks which have loans outstanding with the
government of that country.

A further question presented in respect the prohibitory
provision is whether it applies to assets of the Supplemental
Annuity Collective Trust, established pursuant to N.J.S.A. 52:18A-
107, et seq. State employees are authorized to supplement their
state retirement benefits under the pension system by making addi-
tional or supplemental payments out of salary deductions into a
trust called the Supplemental Annuity Collective Trust. N.J.S.A.
52:18A-113.1. The Trust is administered by a council, the Council
of Trust, comprised of the State Treasurer, the Commissioner of
Banking, and the State Budget Director. N.J.S.A. 52:18A-~111. At
the election of the worker, his or her contributions may be placed
in either a Variable Division Account or a Fixed Division Account.
N.J.S.A. 52:18A-116, 119. Monies in the former account are to be
invested in common stocks and securities, listed on a securities
exchange in the United States, N.J.S.A. 52:18A-115, while monies in
the Fixed Division account are to be investad in fixed-income
securities that are legal investments for life insurance companies.
N.J.S.A. 52:18A-118. Upon retirement, a worker will get supple-~
mental retirement benefits in the form of a life annuity or:of a
cash payment, in lieu thereof, based solely on the contributions
made by him and the income earned thereon from the investments,
N.J.S.A. 52:18A-117. Unlike the regular pension systems, the
supplemental annuity program is not a defined benefit plan =-- the
worker 1is not entitled to a fixed retirement account -- and,
consequently, the State has no obligation to fund the Trust.

The law, by its terms, applies to " ... any pension or
annuity fund under the jurisdiction of the Division of Invest-
ment ..." While the Supplemental Annuity Collective Trust is an
annuity Ifund in a generic sense, the issue is whether i~ is an
annuity fund under the jurisdiction of the Division of Investment.
By =ztatute, the Division is charged with responsibility for the
investment of all moniec belohging to the six state-administered
retirvment systems, e.g., the Public Employee's wonwnnm_mﬂn System,
plus monies in or belonging to the 1837 Surplus Revenueé fund and
the Trustees for the Support of Public Schocls Zund. N.J.S. >.
52:184-88.1. No such specific charge 1s macde 'tv the Division to
invest or manage the funds in the Trust. 'However, by ::aon.uﬂn:&..-o
with the Council, i.e., an unnounnoo=o< nanondmaz. the Division
invests the money in theé Trust. ... ... i

5 »

The question, ﬁ._mnm,mon_,f »u,tﬁoﬁrau this a»nnonouon in ..
the source of legal responzibility for w=<ou¢=o=n should remove the

trust assets from the ambit of the divestiture legislation. The
uge of the word "jurisdiction? by the legislature does not provide
a clear answer, since, as used in this context, ‘the word is. ambiqu-
ous. Jurisdiction generally and most. ooa.__o:~% refers to the pover
of a court to hear or decide.a judicial: ‘con dnocnun%. But it’is
nonuonsu_.o to noanwcno :that. the Legislature, here:- aapbn oo use Bu»

_,95 as the Division ﬁo!r.»sm nouvoan»Uwc fo, Gampm.:

i
. Q»<onn»n5..o law to. muntes »ndonﬂon .v< ﬁ:a_ Divisisn fYom —USsE oowwn

. established vcuucwzn.

word in the sense of an agency's having the administrative respon-
sibility over a certain matter within the province of the Executive
Branch, as where the Division of Taxation has the power to collect
state taxes. The Division certainly has such responsibility hece.
It matters not that the source of the responsibility is by way of
voluntary undertaking, rather than legislative mandate. Nor does
it matter that the Council could oust the Division ol its "juris-
diction" by opting to handle the investment of the trust's assets
itself or though another agent. In sum, there is no question that
the Trust is an annuity fund under the jurisdiction of the Divi-
sion, and that, notwithstanding the lack of astate contributions, it
is an integral part of the State's overall retirement program.
Hence, the provision of the statute applies to trust assets pro-
vided their investment remains within the responsibility of the
Division.

Any doubt as to the validity of this conciusion is diw-
sipated by the legislative history. During the legislative p+vo-
cess, details concerning all the funds being managed by the Divi-
sion were submitted to the Legislature -~ the fiscal note <o
Al309 -~ and the trust assets were included. Presumably, there-
fore, the Legislature was aware that the Division invests the
monies in the Trust and that the assets of the trust were wrosnrﬂ
encompassed within the ambit of the bill. Therefore, it is reason-
able to conclude that if the Legislature had wanted. tn axciude ‘the
monies in the Trust from the scope of the divestiture iaw, it would
have so provided. In this regard, during the woo»uwun;ﬁm Baon»sav.
concern was expressed by the drafters of the !aw that continved
investment by the Division  in companies  engaged »5 U:a»bmuu
South Africa would be morally repugnant to members o,.. nro rywwmn&n .
ment system whose contributions were the socurce of the ! ».»)«wm{sa_:n
monies. (Comments of Assembly Speaker Karcher a
Hearing, supra, at 5). Thias concern, which prompte
tion, applies with nassw force to those members .. -
system who have chosen: to supplement their
throuch contributions.’ .»uno £the Trust. For, nroza.ﬂoafon&c
advised that the n-nﬁ-u’»ﬂano lait. appliesg to nm»nmn vr... w.?o
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Turning to the divestiture Uﬂoﬁ—nuon of the statute,
Section 2 states in pertinent part that:

",.. the Division of Investment shall take
appropriate action to sell, redeem, divest or
withdraw any investment held in violation of
the provisions of this act. Nothing in this
act shall be construed to reguire the premature
or otherwise imprudent sale, redemption, divest-
ment or withdrawal of an investment, but such
sale, redemptior, divestment or withdrawal
shall be completed not later than three years
following the effective date of this act."

It has been suggested that the required divestiture within three
_years might, in regard to certain of the Division's investments,
' contravene the prudency requirement imposed on fiduciaries under
the New Jersey Prudent Investor Law, N.J.S.A. 3B:20-12 et seq.,
which establishes the so-called prudent »:comvon standard for New
Jersey fiduciaries. By virtue of N.J.S.A. 52:18A-88.1, investment
of funds in the State-administered retirement systems v< the Divi-
"sion is subject to that prudency law. You are concerned because,
.E&on the divestiture legislation, the Division 1is required to
dispose of certain low-interest bonds prior to their date of matur-
wnw. You are advised, however, that since this section of the
" atatute imposes a au<mnnuncno requirement on the Division, it must
" e considered to have modified the prudent investor standard.
.-..,En. even if divestiture might, in other circumstances, be deemed
»avﬂcnoaﬂ ;:aow. the Prudent Investor Law, it is nevertheless sanc-
tioned, and indeed reguired. It is true of course that the di-
<wnn»ﬂ=no onwuwos states that nothing therein shall be deemed to
noa:uﬁ & "premature or otherwise imprucent” divestment, but this
‘is’ 6_.s.»=w< a:n:nuan by the controlling three year time limit for
aucuunauan. .The. plain thrust of this . provision is that the Divi-
s8ion ,need hot dispose of its ‘South >n~.wnn=..no-ﬁou portfolio im-
ﬂouw-nﬂvﬁ, V:.n should manage that vonnno—,»o 80 as to achieve di-
estiture at''a point within the three -years ‘'where the loss to be
.w: &-msoa »& ?»5»5&00. -In any event, m-snn-w prudency stancards
.!3 :von.noaaa by . 25 nvnowuwoun Qw<onﬂ.» are’ n.oﬂﬁ...oao:n at least

Dawwn»oan have" nnno been ,ﬂunza ss nanvnnf to the ﬁuapza
dt:n? »f, the periodic lists: “and obonﬂw that the Division
“_.‘ um m.: the ‘Leégislature n.oa-n.ausa go:ﬂnoonwun of divesti~

..«.buonnusa provision of the’ Iaw vin  Section-3 directed
»«% 80 days of the law!s ‘endctment,
“file ﬁc— “thet'Legislature a i
-effective dR€q, " witich ari .sw.ku&ﬁ.ﬁvg '9f, the provisiond of
this act," ' fthe "initial 1ist"), ’ This, you -have advised, the
fHivision has. mm_.n.ounw done. The reporting §<»u»o§ also uaﬂ:»wmm.
fidwever; nrnﬂ

a<ow+h6:_.pﬂ¢~ Yeld as Bf ﬁa@

he. Division had. to

... Every three months theréafter, andumuntil
all of these investments are sold, redesmed,
divested or withdrawn, the director shall file
with the Legislature a list of the remaining
investments. The director shail include with
the first such list, and with the lists to be
filed at six month intervals thereafter, a. a
report of the progress which the division has
made since the previous report and since the
enactment of this act in implementing the
provisions of section 2 of this act, and b. an
analysis of the fiscal impadt of the implemen-
tation of those provisions upon the total value
of and return on the investments affected,
taking all possible account of the »=<omnam=n
decisions which would have been made had this
act not been enacted, and including an assess-
ment of any increase or decrease, as the result
of the implementation of those provisions and
nét as the result of market forces, in the
overall investment quality and degree of risk
characteristic of the pension and annuity
funds' portfolio. .

You have asked whether the list of remaining investments,
next following the initial list, (the "second list"), should be
filed three months from the effective date of the act, 1i.e.
August 27, 1985, or, instead, three months from the date of filing
of the initial list. The reporting provision, as noted, imposes
the requirement that the initial list be filed within 30 days of
enactment and that the the muwu_.ua of the second list should occur
"every three months thereafter.” It is clear from this seguence
that the word, "thereafter," refers back to the. fiding of the
initial list, not the date of enactment. Thus, the second list is
due to be M»._.oa 90 days from the anno the initial list was filed.*

You have also asked when nw.o first progress u@ﬂo«.ﬂ must
be filed. The above quoted provision states that the Pirector is
te include the first progress report "with the first such list,"
without specifying whether the initial,. or the secongd libt, was
intended. Referential and qualifying phrases in a statute refer
solely to the last- -Snﬁnoaaﬂn where no contrary intentijon appears.
State v. Congdon, :76 zah Super. 493 (App. Div. 1962), Here, the
antecedent is the second: list.® It would, alsc be illogjicak to
interpret the provision. as requiring. nvww a progress nivonﬂ on
:np<own»n=n.n Wo »bowcaaa vith nsw initial list, since no meaningful

3

* The »unnuww nwﬂ vas n»woa movnmavcn. 26, u.wmm ..S.!Hmmon.o. the
sacond ,:.nn 18" dong»nn:< due to be filed owom__&nn. 26, uomw but
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progrése;icould realistically be achieved within only 30 days of - In summary, based upon an interpretation of the statutory.
anactment. You are, accordingly, advised that the first progress language, a review of legislative history and an swareness of tha:
report -shall be due upon the m:»mﬁ. of the second list. ... .social purposes for which the divestiture legislation was enacted:

. I . you are advised of the following major conclusions: The prohikis":
C o', This will also confifth, our previous advice’ "that the tion on investment by the Division of Inveatment in stocks, secuki= .
€1%ing of that list may be deferred a very brief period of time so ties .and .obligations of eany company engaged in business in ‘'ihs.
“as: to enable’ the Division to include in 'its progress report the Republic of South Africe# - means any company conducting . ongodny
mast up-to-date financial. information. The. Division's records as business .activities in ‘that country and' maintaining a.physick
t6' the value of:its portfolio and other information is based in ptessrice through the operation of offices, plants, .factorias
, . , . ‘.“A.M,.uwan_..wnnvn.oa»uonn:&tocpaaonwbnwcnonnnﬁuaﬂ ,wnsn.— actiol

‘part on the most current quarterly financial reports filed by '
K ‘company with entities in that country. The prohibitox

¢ .mmmwwnor.,»mm:mn.m...... Since the initial liast was filed September 26,

1985, - technically, the -second list is due December 26, 1985, but the statute would encompass. corpora 4
that would mean that the most recent quarterly reports would have subsidiaries and affiliated companies over which' PEDO !
paeii dated September 30, 1985, ,whereas, if the Division deferred maintains effective -control..engage in business in - the!

‘Republic of South Africa: - The legislation applies to »rcoa,gﬁaﬁ

filing a-‘brief “time, its progress report would include the most : ; "
made by the New Jersey Cash Management Fund ‘to the extent. stat®

recent. datar deriving. from, the December 31,7 1985 quarterly reports. ) A : .
Such deferment would be a one-time matter only, since the progress pension and annuity funds continue to own shares thersin, .
reports would .

r be synchronized: theredftef with the most recent quar- no ban on the Division of Investment "ditering in
res.; T TR

terly repc ¢ agreements with dealers and banks doing bus
R o provided the issuers of the .underlying securit

. A primary purpose of tlie periodic progress report provi- selves engaged in business in South Africa. - The j
sion 1% to enable .the. Legislature to periodically assess the wisdom sions of the legislation woyld riot.preclude investmer
of the legislation inidight of predictions made by the Chairman of institution which retiyed an: ocnunwﬁbrﬁﬂwpog. to the
the State Investméiti’Council and others at the legislative hearings South Africa but wouldiiapply to such; s, banking .1nstlf
that'divestiture would result in substantial losses to the pension : . the 1loan has, not: yet.bawn retired. The:terms of tha. .
funds. Thatf. .purpbse: would be more adequately fulfilled if those to. prohibif investments in banking.instituti 87yl
Y i : -busine in outh’ Africa in the sahms manner as.&
tution, .as well as prohibiting dsdivestment i
. tion. making -loans. directly;tet.thé: govaiiimen

. South Africa. Thy vmazﬁ?dﬁlw(.bnw<»-.n.o% re
- " assets -of the New.fersey:.Supplemental
T Because the Trust:isvan:anngity
: ' piviston ‘of  Investment; and-il
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